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REMARKS 

In the non-final Office Action, the Examiner rejected claims 1-4, 6, 9-15, 17, 18, 20, 24- 
28, 43, 44, and 46 under 35 U.S.C. § 102(e) as anticipated by Rajagopal et al. (U.S. Patent 
Application Publication No. 2003/0076840); rejected claims 5, 19, 33, and 45 under 35 U.S.C. § 
103(a) as unpatentable over Rajagopal et al. in view of Kaffine et al. (U.S. Patent No. 6,654,914); 
rejected claims 7, 8, 21, 22, 35, 36, 47, and 48 under 35 U.S.C. § 103(a) as unpatentable over 
Rajagopal et al. in view of Borella et al. (U.S. Patent No. 6,182,125); and rejected claim 9 under 
35 U.S.C. § 103(a) as unpatentable over Rajagopal et al. in view of Gail, Jr. et al. (U.S. Patent 
No. 7,116,639). 

By this Amendment, Applicant proposes cancelling claims 1, 6, 9, 13-15, and 28 without 
prejudice or disclaimer, amending claims 2-5, 7, 8, 10-12, 17-22, 24, 26, 27, 43, and 46-48 to 
improve form, and adding new claims 49-52. No new matter has been added. Applicant 
respectfully traverses the Examiner's rejections under 35 U.S.C. §§ 102 and 103 with regard to 
the claims presented herein. Claims 2-5, 7, 8, 10-12, 17-22, 24-27, and 43-52 will be pending 
upon entry of this Amendment. 

REJECTION UNDER 35 U.S.C. § 102 BASED ON RAJAGOPAL ET AL. 

In paragraph 3 of the Office Action, the Examiner rejected pending claims 2-4, 10-12, 17, 
18, 20, 24-27, 43, 44, and 46 under 35 U.S.C. § 102(e) as allegedly anticipated by Rajagopal et 
al. Applicant respectfully traverse the rejection. 

A proper rejection under 35 U.S.C. § 102 requires that a single reference teach every 
aspect of the claimed invention. Any feature not directly taught must be inherently present. In 
other words, the identical invention must be shown in as complete detail as contained in the 
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claim. See M.P.E.P. § 2131. Rajagopal et al. does not disclose or suggest the combination of 
features recited in claims 2-4, 10-12, 17, 18, 20, 24-27, 43, 44, and 46. 

Claims 2-4 and 10-12 depend from new claim 51. Rajagopal et al. does not disclose or 
suggest the combination of features recited in new claim 51. 

New independent claim 51 is directed to an admission control facility that comprises an 
interface element to receive a request to initiate a data transfer from a network client; a data 
transfer element to transmit a plurality of reflector packets to a destination of the data transfer or 
another admission control facility associated with the destination of the data transfer, where at 
least two of the packets differ in length or data type, and receive responses to the packets; and an 
analyzer to determine response times associated with the received responses, and determine 
whether to initiate the data transfer based on a comparison of the response times to a threshold; 
where the data transfer element initiates the data transfer when instructed by the analyzer. 

Rajagopal et al. does not disclose or suggest the combination of features recited in new 
claim 5 1 . For example, Rajagopal et al. does not disclose or suggest an analyzer that determines 
whether to initiate a data transfer based on a comparison of response times, associated with 
received responses to a plurality of reflector packets transmitted to a destination of the data 
transfer or another admission control facility associated with the destination of the data transfer, 
where at least two of the packets differ in length or data type, to a threshold. Instead, Rajagopal 
et al. discloses making a jitter measurement and/or latency measurement for each available path 
between two endpoints (paragraphs 0089 and 0091) and selecting a path with an optimal 
jitter/latency measurement (paragraph 0092). Rajagopal et al. does not disclose or suggest an 
analyzer that determines whether to initiate a data transfer based on a comparison of response 
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times to a threshold, as recited in claim 5 1 . 

For at least these reasons, Applicant submits that claim 51 is patentable over Rajagopal et 
al. Claims 2-4 and 10-12 are patentable over Rajagopal et al. for at least the reasons given with 
regard to claim 5 1 . 

Claims 17, 18, 20, and 24-27 depend from new claim 52. Rajagopal et al. does not 
disclose or suggest the combination of features recited in new claim 52. 

New independent claim 52 is directed to a method that comprises receiving a request to 
initiate a data transfer from a network client; transmitting a plurality of reflector packets toward a 
destination, where at least two of the packets differ in a length or a type of data; receiving 
responses to the packets; determining response times associated with the received responses; 
determining a mean or a variance of the response times; determining whether to initiate the data 
transfer based on a comparison of the mean or the variance of the response times to a threshold; 
and initiating the data transfer when it is determined that the data transfer should be initiated. 

Rajagopal et al. does not disclose or suggest the combination of features recited in new 
claim 52. For example, Rajagopal et al. does not disclose or suggest determining whether to 
initiate a data transfer based on a comparison of a mean or a variance of response times, 
associated with received responses to a plurality of reflector packets transmitted toward a 
destination, where at least two of the packets differ in a length or a type of data, to a threshold, 
for at least reasons similar to reasons given with regard to claim 5 1 . 

For at least these reasons, Applicant submits that claim 52 is patentable over Rajagopal et 
al. Claims 17, 18, 20, and 24-27 are patentable over Rajagopal et al. for at least the reasons 
given with regard to claim 52. 
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Amended independent claim 43 is directed to a method that comprises establishing a 

plurality of paths in a network; sending a plurality of reflector packets on each of the plurality of 

paths, where at least two of the packets differ in length or data type; receiving acknowledgments 

on each of the plurality of paths in response to the packets; analyzing response times associated 

with the acknowledgments; selecting one of the plurality of paths based on a comparison of the 

response times associated with the acknowledgments to a threshold; and initiating a data transfer 

on the selected path. 

Rajagopal et al. does not disclose or suggest the combination of features recited in 
amended claim 43. For example, Rajagopal et al. does not disclose or suggest selecting one of a 
plurality of paths based on a comparison of response times, associated with acknowledgments 
received on the plurality of paths in response to a plurality of reflector packets sent on each of the 
plurality of paths, where at least two of the packets differ in length or data type, to a threshold. 
Instead, Rajagopal et al. discloses selecting a path with an optimal jitter/latency measurement 
(paragraph 0092). Rajagopal et al. does not disclose or suggest selecting one of a plurality of 
paths based on a comparison of response times to a threshold, as recited in claim 43. 

For at least these reasons, Applicant submits that claim 43 is patentable over Rajagopal et 
al. Claim 44 is patentable over Rajagopal et al. for at least the reasons given with regard to claim 
43. 

Amended independent claim 46 is directed to a method that comprises sending a plurality 
of reflector packets on each of multiple paths in a network, where at least two of the packets 
differ in data type; receiving acknowledgments for the packets on the multiple paths; determining 
a state of a network resource based on a comparison of response times associated with the 
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acknowledgments to a threshold; selecting one of the multiple paths based on the state of the 
network resource; and initiating a data transfer on the selected path. 

Rajagopal et al. does not disclose or suggest the combination of features recited in 
amended claim 46. For example, Rajagopal et al. does not disclose or suggest selecting one of 
multiple paths based on a state of a network resource that is determined based on a comparison 
of response times, associated with acknowledgments received for reflector packets sent on each 
of the multiple paths, where at least two of the packets differ in data type, to a threshold, for at 
least reasons similar to reasons given with regard to claim 43. 

For at least these reasons. Applicant submits that claim 46 is patentable over Rajagopal et 

al 

Accordingly, Applicant respectfully requests reconsideration and withdrawal of the 
rejection of claims 2-4, 10-12, 17, 18, 20, 24-27, 43, 44, and 46 under 35 U.S.C. § 102 based on 
Rajagopal et al. 

REJECTION UNDER 35 U.S.C. § 103 BASED ON RAJAGOPAL ET AL. AND KAFFINE ET AL. 

In paragraph 5 of the Office Action, the Examiner rejected pending claims 5,19, and 45 
under 35 U.S.C. § 103(a) as allegedly unpatentable over Rajagopal et al. in view of Kaffine et al. 
Applicant respectfully traverses the rejection. 

Claim 5 depends from claim 51, claim 19 depends from claim 52, and claim 45 depends 
from claim 43. Without acquiescing in the Examiner's rejection with regard to claims 5, 19, and 
45, Applicant submits that the disclosure of Kaffine et al. does not cure the deficiencies in the 
disclosure of Rajagopal et al. identified above with regard to claims 51, 52, and 43. Therefore, 
claims 5, 19, and 45 are patentable over Rajagopal et al. and Kaffine et al. , whether taken alone 
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or in any reasonable combination, for at least the reasons given with regard to claims 51, 52, and 
43. For at least these reasons, Applicants submit that claims 5, 19, and 45 are patentable over 
Rajagopal et al. and Kaffine et al. 




Accordingly, Applicant respectfully requests reconsideration and withdrawal of the 
rejection of claims 5, 19, and 45 under 35 U.S.C. § 103 based on Rajagopal et al. and Kaffine et 
al 

REJECTION UNDER 35 U.S.C. § 103 BASED ON RAJAGOPAL ET AL. AND BORELLA ET AL. 

In paragraph 6 of the Office Action, the Examiner rejected pending claims 7, 8, 21, 22, 
47, and 48 under 35 U.S.C. § 103(a) as allegedly unpatentable over Rajagopal et al. in view of 
Borella et al. Applicant respectfully traverses the rejection. 

Claims 7 and 8 depend from claim 51, claims 21 and 22 depend from claim 52, and 
claims 47 and 48 depend from claim 46. Without acquiescing in the Examiner's rejection with 
regard to claims 7, 8, 21, 22, 47, and 48, Applicant submits that the disclosure of Borella et al. 
does not cure the deficiencies in the disclosure of Rajagopal et al. identified above with regard to 
claims 51, 52, and 46. Therefore, claims 7, 8, 21, 22, 47, and 48 are patentable over Rajagopal et 
al. and Borella et al. , whether taken alone or in any reasonable combination, for at least the 
reasons given with regard to claims 51, 52, and 46. For at least these reasons, Applicants submit 
that claims 7, 8, 21, 22, 47, and 48 are patentable over Rajagopal et al. and Borella et al. 

Accordingly, Applicant respectfully requests reconsideration and withdrawal of the 
rejection of claims 7, 8, 21, 22, 47, and 48 under 35 U.S.C. § 103 based on Rajagopal et al. and 
Borella et al. 

REJECTION UNDER 35 U.S.C. § 103 BASED ON RAJAGOPAL ET AL. AND GAIL. JR. ET AL. 
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In paragraph 7 of the Office Action, the Examiner rejected claim 9 under 35 U.S.C. § 

103(a) as allegedly unpatentable over Rajagopal et al. in view of Gail, Jr. et al. Claim 9 is 

canceled herein, thereby rendering the rejection of claim 9 moot. 

NEW CLAIMS 

New claims 49 and 50 depend from claim 43. Claims 49 and 50 are, therefore, patentable 
over the applied references for at least the reasons given with regard to claim 43. 

New independent claims 5 1 and 52 are also patentable over the applied references, 
whether taken alone or in any reasonable combination, for at least the reasons given above. 
CONCLUSION 

In view of the foregoing amendments and remarks, Applicant respectfully requests the 
Examiner's reconsideration of the application and the timely allowance of claims 2-5, 7, 8, 10-12, 
17-22, 24-27, and 43-52. Applicant also respectfully requests that this Amendment under 37 
C.F.R. § 1.116 be entered by the Examiner. 

As Applicant's remarks with respect to the Examiner's rejections overcome the rejections, 
Applicant's silence as to certain assertions by the Examiner in the Office Action or certain 
requirements that may be applicable to such rejections (e.g., whether a reference constitutes prior 
art, motivation to combine references, assertions regarding dependent claims, etc.) is not a 
concession by Applicant that such assertions are accurate or such requirements have been met, 
and Applicant reserves the right to dispute these assertions/requirements in the future. 

If the Examiner does not believe that all pending claims are now in condition for 
allowance, the Examiner is urged to contact the undersigned to expedite prosecution of this 
application. 
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To the extent necessary, a petition for an extension of time under 37 C.F.R. § 1.136 is 

hereby made. Please charge any shortage in fees due in connection with the filing of this paper, 

including extension of time fees, to Deposit Account No. 50-1070 and please credit any excess 

fees to such deposit account. 



Respectfully submitted, 
Harrity Snyder, LLP 



By: /Paul A. Harrity, Reg No. 39574/ 
Paul A. Harrity 
Reg. No. 39,574 



Date: December 28, 2007 

1 1350 Random Hills Road 
Suite 600 

Fairfax, Virginia 22030 
(571)432-0800 

Customer No. 44987 
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